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• The case of the prosecution as unfolded at the trial, may, in brief be 

described thus :-

On 22.11.11 at about 8 p.m. the accused took away the minor 

daughter of the informant namely ; Bobita Kurmi while she was sleeping in the 

house of her father i.e. the informant Ram Kurmi situated at village Lal-Pukhuri 

under Behali P.S. in the district of Sonitpur, and killed her by strangulation and the 

dead-body was concealed in a nearby drain of informant's house under garbage 

which was recovered later on. 

Contd................P/2

(2)

2. On receipt of the FIR, police registered Behali P.S. Case 

No.221/2011 U/S-302/201 of the IPC and investigated the same. After completion 

of investigation, accused Puneswar Kurmi was charge-sheeted for the offence 

punishable U/S-302/201 of the IPC. 

• Accordingly, the accused was produced before the learned Sub-Divisional 

Judicial Magistrate(M), Biswanath-Chariali, Sonitpur, and the copy of the case 

was furnished to him to intimate him about the case of the prosecution. The 

learned Magistrate after giving copies of the case, hearing submission from both 

the sides and notifying the public prosecutor, committed the case to the court of 

Sessions. 

4. On being receipt of this case by the learned Sessions Judge, Tezpur, 

the same was registered and transferred to this court for disposal. 
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5. On production of the accused Puneswar Kurmi before this court, 

both the sides were heard and charge against the accused for the offence 

punishable U/S-302/201 of the IPC was framed. The charge was framed, read 

over and explained to the accused, to which he pleaded not guilty and claimed to 

be tried. 

6. The prosecution has examined as many as eight witnesses including 

the informant, Investigating Officer ( in short the 'I.O.') and Medical Officer ( in 

short the 'M.O.') in this context. All PWs were cross-examined by the learned 

defence Counsel. The statement of the accused has been recorded as per provision 

of Section-313 of the Criminal Procedure Code ( in short the 'Code'). Defence 

plea was of total denial and defence adduced no evidence. 

POINT S FOR DETERMINATION ARE ; 

7.  (i)  Whether the accused on 22.11.11 at about 8 p.m. took away the 

minor daughter of the informant namely ; Bobita Kurmi while she was 

sleeping at her father's house i.e. the residence of the informant situated at 

village Lal-Pukhuri under Behali P.S. in the district of Sonitpur, with the 

intention of causing death to her, which is culpable homicide amounting to 

murder, and thereby committed offence of culpable homicide punishable 

U/S- 302 of the IPC, as alleged ? 

• Contd................P/3

(3)

(ii) Whether the accused after committing murder had concealed 

and covered the dead-body of Babita Kurmi with garbage and trash by 

throwing her into a nearby drain (nullah) thus causing disappearance of 
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evidence of offence with an intention to screen himself from legal 

punishment for the aforesaid crime committed by the accused and thereby 

committed an offence punishable U/S-201 of the IPC, as alleged ?

DECISION AND REASONS THEREOF

8. PW-1 is Sri Ram Kurmi who deposed that he is the informant in 

this case and accused is his younger brother. About seven and half months back ( 

from the date of deposition) at about 8 p.m. while his minor daughter Babita 

Kurmi, aged about 5 years was sleeping alone in the house of PW-1 at that time 

accused taken away said Babita Kurmi without informing anybody. After a while 

when mother of the deceased minor daughter went to call Babita Kurmi for taking 

meal at that time she was not found in the room and all family members of the 

informant searched for the accused and Babita Kurmi but they could not be found. 

On the very next morning PW-1 saw that accused had concealed something in a 

nearby drain of PW-1's house by covering with banana leaves. Seeing PW-1 the 

accused fled away but he could not be caught. Later on PW-1 saw that accused 

was warming up in the house of Durga Orang along with some other people by 

sitting near fire. Being informed by a person over phone regarding presence of the 

accused in the said place PW-1 called village people but nobody came as a result 

PW-1 brought the accused from the said place and his hands were tied with rope. 

Thereafter, PW-1 went to the place where the accused concealed something under 

banana leaves and he saw there one gunny bag kept under banana leaves. When 

said gunny bag was opened then PW-1 found dead-body of his daughter Babita 

Kurmi inside the gunny bag. Thereafter, matter was reported to police and dead-

body was taken to police station. Police had sent the dead-body for post-mortem 

and post-Mortem report revealed that Babita was murdered by strangulating her. 

Accordingly, ejahar was lodged which is Ext.1 where Ext.1(1) is the signature of 
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PW-1. Police held inquest of the dead-body. Ext.2 is the Inquest-Report where 

Ext.2(1) is the signature of PW-1. 

In cross-examination PW-1 deposed that he did not see the accused 

taking away Babita Kurmi at the time of occurrence. He also deposed that the 

accused suffered from insanity since few days prior to the date of occurrence. It 

was further deposed by PW-1 that accused had love and affection for deceased 

Babita Kurmi since her childhood. He denied defence suggestion that the accused 

did not 

Contd................P/4

(4)

commit murder of Babita Kurmi 

9. PW-2 is Sambhu Kurmi who deposed that informant is his son. 

About seven and half years back on the day of occurrence at about 7-30 p.m. the 

wife of PW-2 by feeding meal to PW-2's granddaughter Babita Kurmi took her to 

the bed to sleep. After sometime after preparing meal wife of PW-2 called 

accused to have dinner but he did not come and replied that he will come later on. 

Thereafter, wife of PW-2 came to the room where Babita Kurmi was sleeping but 

could not find her in the room. Thereafter, PW-2 went to the house of the 

informant i.e. PW-1 to enquire regarding Babita but she could not be found there. 

Thereafter, PW-2 and village people searched for Babita in the nearby area but 

she could not find. On the very next morning the daughter-in-law of PW-2 Punu 

saw that accused was throwing a gunny bag into the nearby drain. Then said Punu 

called PW-1 Ram Kurmi and reported the matter. As such, PW-1 chased the 

accused but he could not be caught. Later on PW-1 was informed over phone by 

somebody that accused had been warming up along with some other people in the 

house of a villager sitting by side of fire. As such, PW-1 Ram Kurmi went there 
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and brought the accused to his house and tied his hands in a post and matter was 

reported to police. He further deposed that prior to that occurrence they searched 

for Babita in the bamboo-groove where accused was seen earlier. At that time 

they saw one gunny bag covered with banana leaves in a nearby drain. When PW-

2 removes the banana leaf then one gunny bag was seen inside which dead-body 

of Babita Kurmi was found. Thereafter, said gunny bag along with the dead-body 

was brought to the house of PW-2 and police also came there and took the dead-

body for Post-Mortem. PW-2 further deposed that accused had killed Babita and 

gunny bag which was recovered was the bag of PW-2's house. 

In cross-examination PW-2 deposed that Babita Kurmi was staying 

with PW-2 since her childhood. He also deposed that he neither saw the accused 

taking away Babita nor saw the accused committing murder of said Babita Kurmi. 

He also deposed that 4/5 days prior to the date of occurrence the accused had 

suffered from insanity for which PW-2 was thinking of providing medical 

treatment to the accused in the mental hospital. He also deposed that the accused 

had love and affection for Babita Kurmi since her childhood. PW-2 denied 

defence suggestion that out of suspicion he has deposed against the accused 

alleging that accused committed murder of Babita Kurmi. 

Contd................P/5

(5)

10. PW-3 is Sri Paltu Kurmi who deposed that accused and informant is 

his cousin brothers. On 22.11.11 the occurrence took place. On 23.11.11 in the 

morning he came to know from the public that accused committed murder of 

informant's daughter Babita Kurmi. Thereafter, he came to the house of Sambhu 

Kurmi and saw that accused was slabbed by Ram Kurmi that is PW-1 and dead-

body of Babita Kurmi was lying on the courtyard of PW-1. When asked regarding 
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the reason of committing murder of Babita Kurmi, the accused replied that he was 

asked  by glow fly to take away Babita Kurmi for which she had taken away said 

Babita Kurmi. Later on police came to the place of occurrence and dead-body was 

taken away. PW-3 further deposed that he heard that Ram Kurmi i.e. PW-1 

recovered dead-body of his daughter Babita Kurmi from a nearby drain of PW-1's 

house. 

In cross-examination, PW-3 deposed that prior to 4/5 days of the 

occurrence the accused has suffered from insanity. He also deposed that he did 

not see the dead-body while it was recovered from the drain. 

11. PW-4 is Sri Rajesh Kurmi who deposed that informant and accused 

are his cousin brothers. On 22.11.11 the occurrence took place in the evening. On 

23.11.11 in the morning he came to know from Ram Kurmi i.e. PW-1 that 

accused had committed murder of Babita Kurmi who is the minor daughter of 

PW-1 Ram Kurmi. He further deposed that when he went to the house of PW-1 

Ram Kurmi then he saw the accused being tied with rope in a post and dead-body 

of Babita Kurmi was lying in the house of PW-1. Later on he came to know from 

Sambhu Kurmi that dead-body of Babita Kurmi was recovered from a nearby 

drain which was kept inside a gunny bag. He further deposed that on being 

informed police came and held inquest of the dead-body. Ext.2 is the Inquest-

Report where Ext.2(2) is the signature of PW-4. 

In cross-examination, PW-4 deposed that accused had abnormality 

prior to the date of occurrence. 

12. PW-5 is Sri Durga Orang who deposed that informant and accused 

are his elder brothers. On the day of occurrence he heard from the village people 

that accused committed murder of 3/4 years old daughter of PW-1 Ram Kurmi. 
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• PW-6 is Sri Ratan Murmu who deposed that on the day of occurrence at about 8 

a.m. he heard hue and cry in the house of the informant as such, he came there 

and saw the dead-body of PW-1's daughter. He also saw cut injury over the chest 

of the dead-body. PW-6 further deposed that the accused confessed before him 

that he killed the deceased girl by strangulating her. Thereafter, police took thumb 

impression of PW-6 in the inquest-Report.

Contd..........P/6

(6)

In cross-examination PW-6 denied defence suggestion that he has 

not stated before police regarding confession of the accused before him that 

accused committed murder of the daughter of PW-1. 

• PW-7 is the Medical Officer Dr. J. C. Bey who deposed that on 24.11.11 at 

about 11-45 a.m. when he was the Medical and Health Officer at Behali PHC. On 

that day he conducted autopsy over the dead-body of Babita Kurmi of village 

Lalpukhuri under Behali P.S. on police requisition vide Behali P.S. G.D. Entry 

No.472 dtd. 23.11.11 and found the following :-

External appearance :-

Dead-body of one five years years girl wearing one frock and a 

jangia. Rigor-mortis present in the lower limb.  Eyes and Mouth –

closed. Tongue was bitten by teeth. 

(i) Scratch-like abrasion present over the lower chest obliquely  2 

½ // X ¼ //,  2 ½ // X ¼ // and 1 ½ // X ¼ // in size. 

• Bruise with abrasion present over the anterior part of the neck  ½ // 

X ½  // in size.  

Cranium and spinal canal :-

scalp – congested. 
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Skull/vertebrae – NAD. 

Membrane – congested. 

Brain and spinal cord – congested. 

Thorax :-

Wall – as described. 

Ribs and cartilages – NAD.

Pleurae – NAD.

Laryax and trachere – congested. 

Right lung and left lung – congested and oedematus

Pericardium – NAD. 

Heart – contain blood in both chamber. 

Abdomen :-

Walls – NAD. 

Peritonoum – NAD. 

Mouth, pharynx & oesophagus – congested. 

Stomach and its contents – contain undigested food.  

 Small intestine and its contents – NAD. 

Liver, spleen, kidneys- congested. 

Contd..........P/7

(7)

Bladder – empty. 

Perineum, anus and vagina – healthy. 

   Muscle, bones and joints :-

Injury – as described. 

Disease or deformity – NIL

Fiacture – NIL. 

dislocation – NIL 
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   More detailed description of injury or disease :-

All the injuries were antemortem in nature. 

    Opinion :-

Death was due to asphyxia as a result of troatling. 

Ext.3 is the medical report and Ext.3(1) is the signature of PW-7. 

15. PW-8 is the Investigating Officer Sri Jadab Chandra Nath who 

deposed that on 23.11.11 when he was on duty as A.S.I. of Police at Behali P.S.  

on that day O/C, Behali P.S. received ejahar from Ram Kurmi and registered a 

case and entrusted PW-8 to investigate. Ext.1 is the ejahar where Ext.1(2) is the 

signature of O/C, Ashok Kumar Dutta. During investigation PW-8 visited place 

of occurrence and found one five years old girl lying dead in the house of Ram 

Kurmi and he held inquest of the dead-body. Ext.2 is the inquest-Report where 

Ext.2(3) is the signature of PW-8. Ext.4 is the sketch-map where Ext.4(1) is the 

signature of PW-8. PW-8 further deposed that accused confessed before him that 

he committed murder of the girl. Later on P.M. report was collected and finally 

S.I. Pulakesh Rabha submitted charge-sheet against the accused which is Ext.5 

where Ext.5(1) is the signature of S.I. Pulakesh Rabha. 

In cross-examination PW-8 deposed that the dead-body was found 

in the varandah of Ram Kurmi. He also deposed that he has seized nothing during 

investigation in connection with this case. PW-8 further deposed that PW-2 

Sambhu Kurmi did not state before him that his daughter-in-law Junu while going 

to respond her nature's call then she saw the accused throwing something to the 

drain. He also deposed that the confession of the accused was not recorded in the 

court and PW Ram Kurmi and Sambhu Kurmi reported to PW-8 that at the time 

of occurrence accused suffered from insanity. 
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16. Above are the evidence led by the prosecution to prove its case 

against the accused. 

Contd...........P/8.

(8)

17. To prove the charge U/S-302, IPC, the prosecution has to establish 

beyond reasonable doubts :-

(i) That the death of some human being was caused 

(ii) That such death was neither suicidal nor accidental but it was 

homicidal. 

(iii) That it was accused whose act or the consequence of his act, 

caused such death. 

(iv) That the accused had no legal excuse or defence for causing 

such death or for causing such injury. 

(v) That the accused did such an act :-

(a) with the intention of causing death or 

(b) with the intention of causing such bodily injury, 

(i) as the accused knew it likely to cause death or 

(ii) (a) that such an injury was sufficient in the ordinary 

course of nature to cause death or (b) that the accused caused death 

by doing an act which he knew, in all the probabilities, to cause death. 

(iii) Or the accused caused such bodily injury to such person 

as was likely to cause death. 

• On the other hand to prove the charge U/S-201, IPC, the prosecution must have 

to prove the following namely ; (i) that an offence has been committed

(ii) that the accused knew or had reason to believe the commission 
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of       such an offence. 

(iii) that with such knowledge or belief he ; 

(a) caused any evidence of the commission of the offence to 

disappear, or 

(b) gave any information relating to that offence which he 

then knew or belief to be false. 

 (iv) that he did so as aforesaid with the intention of screening 

the offender from legal punishment. 

19. In the instant case in hand it is seen from the entire evidence on 

record that there is not a single eye witness of the alleged occurrence of 

committing murder by the accused and and causing disappearance of evidence of 

offence with an intention to screen himself from legal punishment. PW-1 clearly 

stated in evidence that he did not see the occurrence and also did not see the 

accused taking away his

Contd.........P/9

(9)

daughter Babita Kurmi at the time of occurrence. PW-2 also deposed the same 

that he did not see the accused taking away Babita Kurmi and committing her 

murder. PW-3, 4, 5 & 6 also did not see the actual occurrence of taking away the 

deceased Babita Kurmi or committing her murder by the accused and aforesaid 

PWs came to the place of occurrence only after being reported by the public that 

accused committed murder of Babita Kurmi.

20. The prosecution has to prove the charge against the accused only 

relying on circumstantial evidence. 
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21. In the case of Sharad Bridhi Chand Sarala Vs State of 

Maharashtra reported in AIR 1984 SC 1622, the Hon'ble Supreme Court has 

laid down five golden principles in ascertaining the guilt or otherwise of an 

accused involved in a case based on circumstantial evidence.

(i) “Circumstances from which conclusion of guilt to be drawn 

should be fully established. The circumstances concerned, 'must' or 'should' 

and not 'may be' established. 

(ii) The facts so established should be consistent only with the 

hypothesis of the guilt of the accused, that is to say they should not be 

explainable in any other hypothesis except that the accused is guilty. 

(iii) Circumstances should be of a conclusive nature and 

tendency. 

(iv) They should exclude any possible hypothesis except that one 

to be proved and 

(v) There must be a chain of evidence so complete as not to 

leave any reasonable ground for conclusive consistent all with the innocence of 

the accused and must show that in all have probability the act must have been 

done by the accused. 

22. In the instant case in hand it reveals from the evidence on record 

that there is only one incriminating circumstance against the accused which 

reveals from evidence of PW-1 & 2 that on the very next morning of the day of 

occurrence PW-1 Ram Kurmi had seen that the accused had covered something in 

the drain with banana leaves. PW-2 Sri Sambhu Kurmi deposed that his daughter-

in-law Junu on the very next day of the occurrence saw the accused showing a 

gunny bag into a drain but PW-1 nowhere stated regarding presence of said Junu 

when he saw the accused covering something in the drain with banana leaves. So, 

evidence of PWs-1 & 2 on that particular point is found to be contradictory. 
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According to PW-1 he saw

Contd..........P/10

(10)

the accused covering something in the drain with banana leaves and thereafter, 

the accused ran away but according to PW-2 his daughter-in-law Junu saw the 

accused showing a gunny bag into the drain. It is also found to be surprising that 

though PW-1 saw the accused covering something in the drain with banana leaves 

but he immediately did not go to the drain to find out what it was rather he 

immediately chased the accused and called village people but nobody turned up. 

Thereafter, he was informed by somebody over phone regarding whereabouts of 

the accused and thereafter PW-1 himself brought the accused to his house from 

the house of a villager and tied his hands in a post. Only after that he went to the 

drain and remove the banana leaves and discovered a gunny bag containing dead-

body of Babita Kurmi. Prior to that why PW-1 chased the accused and brought 

him to the house of PW-1 and tied his hands with rope that could not be 

understood. Since till then PW-1 made no attempt to see the article which the 

accused covered with banana leaves as alleged in the drain. 

23. On the other hand prosecution not examined said Junu i.e. the 

daughter-in-law of PW-2 who according to PW-2 saw the accused throwing the 

gunny bag to the drain at the time of occurrence which would have become a star 

witness to establish the incriminating circumstance by the prosecution against the 

accused. It is also transpires from evidence of PWs-1 & 2 that the accused had 

love and affection towards deceased Babita Kurmi since her childhood, as such, 

prosecution failed to establish the reason of committing murder by the accused of 

her own niece at the time of occurrence as alleged. 
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24. Apart from PW-1 & 2 no other PWs had seen recovery of the gunny 

bag along with the dead-body of Babita Kurmi from the drain as deposed by 

PWs-1 & 2. There is also no confessional statement of the accused recorded in the 

court and I.O. not even made any attempt for recording his confession. PW-8 

being the investigating Officer clearly stated that he seized nothing during 

investigation regarding this case. 

• PW-6 Ratan Murmu in evidence deposed that accused confessed before 

him that he committed murder of Babita Kurmi by strangulating her but PW-1 & 

2 nowhere stated in evidence regarding such confession of the accused after the 

occurrence before anybody. According to PW-3 he saw the accused being 

assaulted by PW-1 Ram Kurmi after the occurrence and when PW-1 asked the 

accused why he had killed Babita Kurmi then the accused replied that he was 

asked by glow fly to

Contd...........P/11

(11)

take away Babita as such, he had taken her away. That part of evidence cannot be 

treated as confession of guilt of the accused. Rather  his reply is found to be quite 

irrelevant in the context of this case. 

26. It also transpires from evidence of PWs-1, 2 & 3 who belongs to the 

same family of the accused who resides together that prior to 4/5 days of the 

occurrence, the accused had suffered from insanity for which aforesaid PWs were 

thinking of providing medical treatment to the accused in the mental hospital. I 

find no cogent reason to disbelieve that part of evidence of aforesaid PWs 

regarding insanity of the accused at the time of occurrence if that part of evidence 

is true then even if for argument sake it is presumed that the accused committed 
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the alleged murder even then the offence may come within the exceptions 

provided U/S-84 of the IPC. For a ready reference Section 84 is reproduced 

below :-

“84. Act of a person unsound mind- Nothing is an offence which 

is done by a person who at the time of doing it, by a reason of unsoundness 

of mind is incapable of knowing the nature of the act, or that he is doing what 

is either wrong or contrary to law”

27. Admittedly the accused did not take the plea of insanity and 

adduced no medical or documentary evidence in this regard. In the case of 

Surendra Mishra Vs State of Jharkhand (2011) 11 SCC 495, the Hon'ble Apex 

Court discussed elaborately regarding law of insanity/unsoundness of mind which 

may be underlined hereunder. 

(i) The accused has to prove legal insanity and not the medical 

insanity. 

(ii) Every person who is suffering from mental disease, is not 

ipso facto exempted from criminal liability.

(iii) The onus of proving insanity or unsoundness of mind 

which is one of the exceptions mentioned in Chapter-IV of the Cr. P.C., lies on 

the accused on preponderance of probabilities. To discharge the onus, the 

accused must prove his conduct prior to the offence at the time or 

immediately after the offence, with reference to his medical condition. Whether 

the accused knew that what he was doing was wrong or it was contrary to law is 

of great importance and may attract culpability despite mental unsoundness 

having been established. 

(iv) The accused has to prove legal insanity beyond all 

reasonable doubts. 

Contd.............P/12
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(12)

28. In the instant case in hand from the evidence of PWs-1, 2 & 3 it 

clearly reveals that the accused was behaving abnormally 4/5 days prior to the 

incident. 

29. In my view considering the insanity of the accused prior to the 

occurrence PW-1 & 2 might have suspected him of committing the alleged 

occurrence and if for argument sake the evidence of PW-1 is believed that he saw 

the accused covering something in the drain with banana leaves but that part of 

circumstantial evidence cannot be considered to be enough to point the accusing 

finger towards the accused because admittedly at the time of occurrence accused 

was suffering from insanity so out of his said ailment he might have covered a 

gunny bag with banana leaves without knowing what was there in the gunny bag. 

That behaviour of the accused at the time of occurrence cannot form a chain of 

circumstance to hold the accused guilty solely relying on circumstantial evidence. 

It is also observed that accordingly PW-1 after covering something in the drain 

with banana leave the accused was warming up in the house of one villager by 

sitting by the side of fire and the accused made no attempt to abscond after the 

alleged occurrence. That behaviour of the accused also gives an impression 

regarding innocence of the accused. 

30. In the light of foregoing discussion and keeping in mind facts and 

circumstances of the case, I am of the view that the prosecution has miserably 

failed to prove the offence punishable U/S-302/201 of the IPC against the accused 

beyond all reasonable doubts. So, I hold the accused not guilty for the offence 

punishable U/S-302/201 of the IPC and set at liberty forthwith. 
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31. Judgment prepared, pronounced and delivered in the open Court 

under my hand and seal of this Court on this the 27 th day of June,2013 

at Biswanath Chariali. 

      ( Sri S. Khound.  )                   

                                                                                          Add. District & Sessions 

Judge, 

                                                                                  Biswanath Chariali. 

          

    

                    Dictated & Corrected by me 

    (  Sri S. Khound.   )                   

               Addl. District &  Sessions Judge

                           Biswanath Chariali. 

******** 
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